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Arising out of Order-in-Original No GNR-STX-DEM-DC-08/2016 dated 16.06.2016 Issued by:
Assistant Commissioner, Central Excise, Din: Gandhinagar, A'bad-111.

314lC'l¢ctT / ,fart al Tr vi ur Name & Address of The Appellants/Respondents

Mis. Sona Pumps

zu 3rf 3rag rime st{ ft anfqsf If@rant at st@ha RfRaa >lclJR xl q?'{ ~ t:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

following way :-

#tar zyca, Un zpen vi ?aan 34la +nzaf@raw at 3r#he
Appeal to Customs Central Excise And Service Tax Appellate Tribunal:-

fcRrm~. 1994 c#r tTRT 86 cB" 3@T@~ cBl" ~ cB" imf c#r ufT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

uf9eat @flu ql ft zrca, sq zrc vi hara 3r4l4tu +Inf@ravr it.2o, q #za 4Ru
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(ii) 3r41Ru nnf@raw at f24ha 3rf@e,fz1a, 1994 c#r tTRT 86 (1) cB' 3@T@ ~
~ Ptlllilclcil , 1994 a fzu g(«) siaf feifRa nrf ~.it- 5 if 'cfR ~ if c#r ufT
hft vi Ur# arr fa 3mag # fag 3r4ta t n{, al au6t tfkf hf sf a1fez
(an vafIa uf ztf) 3it art # frernruf@raw n 4raft fer &, azfa
ndcfa a ?a a ara@ ngrzra ~zr # a aif@a a rue # a i sf hara #
l=fM, ~· c#r l=fM 3W< -wnm +rzn ufn 5T; 5 '6-lruf m "3xfff a ? aei u; 1000/- #h ur#t
51111 I #ref hara at min, an #t l=fM 3TIX 'WTfllT TfllT ~ ~ 5 '6-lruf m 50 '6-lruf 'cicP m 'ciT ~
5000 / - ~ ~ 'f?rTrr t set ara at ir, an # l=fM 3TIX 'WTfllT TfllT ~ ~ 50 '6-lruf m
a vna ? asiu; 10000 / - ~~ 51111 I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fmfn:l~.1994 c#r tTRT 86 Q"l"'f i3Lf-tTRT (21;!) a 3iifa 3r8tea ara Pama8l, 1994 fr 9 (2°C!) cfi
3infa fffRa r4 ca@)7 at Ga raif i sr e1 3rga, ha sar re/ nrgm, #a·?tu wn ye
(r8)e) a 3nt a 4fit (Gui mfra ufa st) it mgr/raa 3mga rra u 3nya. hf)u sn4 y@.
314r8tu rrznrf)aw1 ant 3mara# kt ?a g 8m gi #ha sarza yes ii$/ 3ngr, au Ia yen rT
qrfur 3m c#i >ffu 1t;r-fr N1ft I .

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST. 7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. uenigif@r znrzaraa zrca 3rf@fa, 1o7s raf r agqal--1 sifa ReufRa fag rgir q 31rt gi
'fl!.flF! J.ll~ffl cfi ~ c#i >f@ 'CR xii 6.50/- tr'fl al zurznrcu zcn fes mu @ta afey
2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. #n zrcn, UTra zyca gi tara a7fl#ta =nznferaw (ffafe) f.!n:ri1Tc1cfl. 19s2 i afla vi 3ru iifra nmrci
at ~fr av cm;! Fl"l!1'lT c#r 3TR 1-fr tllR 3fl'cITTlffi fcnm u'!Tfil t: I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. vlm srca, #err 3era grcavi eats 3r4l#hr f@raur (ft # ,f 34i #mi i #hrsz ere+
"' "' "'

37f@1fzra. &&g #Rt err 345 # 3iafa farr(+ism-) 3rf@fa a&y(gay R visa 2s) fcaia: s.et sit
fa=4tr 3rf@0fer. r&&g Rta z3 h 3iaiaas at aft mar Rtark. zaffa{ sa-uf@ srm+er 3f@ark,

" - "ar fasg ur# 3iaata sr #Rtsnartarf@a er uf@ ar#tsws arf@eaa zt
acRr3qr areavi iaaa3iaairfaag sra" ii fr en@

"' "'
(il mu 11 t a siaia fGfffa «a
(ii) vier&z sat t t a{a rf@

(iii) adz srmr fGrnra a fa 6 a 3iaii ear a#
-» 3matarf zrz fazenr hnanfa=hr (i. 2) 3rf@0fa . 2o14 as 3warqaft ar4#rzr qf@art aa#
~~~'C!cf Jrcfu;r astarra ITT-Tl
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4. For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance Q
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

(4)(i) ~~r cfi' 11fu 3r41 7f@aur agr ssi area 3rrar area zu au R@a(fa gt at ii fv av grca a 1011/i,
"' "' "'

3P@Taf tR'3itsziha avg fa IRia ITT~ ciUscfi' 10% 3P@Taf tR' cfi'r -;;in:rcric:fl' %- I
"' "' t>
(4 )(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute."



I
I,

0

3
F No.V2(GTA)STC-lll/16-17/A.I

ORDER-IN-APPEAL

This appeal has been filed by MIs Sona Pumps, 39to 43, GIDC Kukarwada, Visnagar

to Mansa Road, Kukarwada, Mehsana, Gujarat [hereinafter referred to as "the appellant"]

against Order-in-original No.GNR-STX-DEM-DC-08/2016 dated 16.06.2016 [impugned

order] passed by the Assistant Commissioner of Service Tax Division, Gandhinagar

[adjudicating authority].

2. Briefly stated, the facts of the case is that during the course of audit, it was noticed

that the appellant had paid service tax amounting to Rs.1,71,722/- towards Goods Transport

Agency Service (OTA) as a recipient of service during 2011-12 to 2014-15 from their Cenvat

Account. As it was observed that being a recipient of OTA service, the appellant was not

eligible for payment through Cenvat account but was required to pay in cash, a show cause

notice dated 08.04.2016 was issued to the appellant for recovery of the said amount with

interest and proposal of imposition penalty. Vide the impugned order, the adjudicating

authority has confirmed the demand and ordered for recovery of the said amount with interest

and also imposed penalty ofRs.1,71,722/- under Section 78 of the Finance Act, 1994.

3. Being aggrieved, the appellant has filed this present appeal on the grounds that the

adjudicating authority has not considered the facts of time limit factor involved in the matter;

that they were filing regular ST-3 returns for the periods in question and disclosed the

payment of service tax as recipient of service of GTA and such no suppression of facts or

invocation of extended period is applicable to the present case; that the adjudicating authority

has not considered the facts that they were supposed to pay the amount of Rs.23,731/- from

out of total demand as the demand from 2011-12 to September 2014 is time barred as they

were filing their six month ST-3 return regularly. They also cited various case laws in

support of their argument.

4. A personal hearing in the matter was held on 15.03.2017.Slu·i K.C.Rathod,

0 Authorized Representative of the appellant appeared for the same and reiterated the grounds

of appeal.

5. I have carefully gone through the facts of the case and submissions made by the
I

appellant. At the outset, I observe that the appellant was availing Cenvat credit of various

input service credit and has discharged service tax amount of Rs.1,71,722/- from their Cenvat

Account towards payment of service tax relating to OTA service as a recipient.

6. The undisputed facts revealed that the explanation to Rule 3 (4) of Cenvat Credit

Rules, 2004 inserted vide notification No.28/2012-CE (NT) dated 01.07.2012 stipulates that

Cenvat Credit cannot be usedfor payment ofservice tax in respect of services where the

person is liable to pay is the service recipient". The appellant has admitted that they had

paid service tax on OTA service under RCM by debiting from their Cenvat account instead

by cash during the period from 2011-12 to 2014-15. This action, obviously tantamount to

non- payment of service tax on the said service during the relevant period. In the instant

case, the appellant has not disputed the facts relating to payment of~er-· .·"c_fu:f~~~.ring the
c 3%3.4RA, ' 7,' i ~c,c,';,------::: (,5:.- \
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relevant period. They only argued that they were supposed to pay an amount of Rs.23,731/

from out of total demand as the demand from 2011-12 to September 2014 and the remaining

amount is time barred. Therefore, I take the matter for decision on this aspect only.

7. The appellant has argued that they had brought this fact into the notice of department

by filing periodical ST-3 returns, hence no suppression facts or invocation of extended period .

is applicable to the case. I have perused the copy of ST-3 returns for the relevant period

submitted by them. I observed that the appellant has filed the requisite ST-3 returns timely,

however, on perusal of the said ST-3 returns, I observe that the appellant mislead to the

department as to whether they were discharging tax liability as a service provider or as a

service recipient and failed to declare the liability for discharging the service tax in the ST-3 Return

properly. However, at the time of Internal Audit Team of the Service Tax Commissionerate
conducting an audit, such wrong payment of tax from Cenvat credit under RCM have come to the

notice of the Department. It is the responsibility of the appellant to declare or ensure that while

filing the periodical returns, all correct details regarding availment of notification and

payment thereof in the ST-3 returns. The appellant cannot be escaped from the violation of

provisions Cenvat Credit Rules, 2004 by stating that they have filed the requisite periodical

returns regularly and hence, no suppression of facts can be invoked in such circumstances.

Not mentioning proper details in the periodical returns itselves invites them for liable to

penal action under the provisions of the Finance Act and Rule. This appears as deliberate

efforts to avoid cash payment. For all the above reasons, no grounds have been made to interfere

with the impugned order and are sufficient to invoke the extended period of limitation. In the

circumstances, I adjudicating authority have correctly invoked the extended period of five

years and confirmed the demand accordingly with interest. As regards penalty imposed I do
not find any merit to interfere the order of the adjudicating authority in view of above

discussion and held that the penalty imposed is correct, looking into the facts of the case.

8. In view of above facts, I uphold the order of the adjudicating authority and reject the

appeal filed by the appellant. The appeal stands disposed of accordingly.

(3ar 2ia)

3gm (3r41er-1)
Date: /03/2017

Attested

.:2%29
Superintendent (Appeals-I)
Central Excise, Ahmedabad
By R.P.A.D.

To
M/s Sona Pumps, 39to 43,
GIDC Kukarwada, Visnagar to Mansa Road,
Kukarwada, Mehsana, Gujarat
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Copy to:-

1. The Chief Commissioner, Central Excise Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-III
3. The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-III
4. The Dy./ Asstt. Commissioner, ST Division-Mehsana, Ahmedabad-III

A5.Guard file.
6. P.A file.
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